
  

Greeting, my fellow right-of-way counterparts!  The main 

thought I’m having in my mind right now is trying to figure 

out who is our chapter prayed for all this snow and deep-

freezing cold?  It’s been a long time since we dealt with this 

type of weather!  My team at Louisville Metro Public Works 

did an amazing job of keeping open the main and secondary 

roads in the Metro area, and shout out to the Kentucky 

Transportation Cabinet guys in all twelve districts for 

working to keep our interstates and state roads open during 

theses events.  What the 

public doesn’t understand 

is how difficult it is 

working a straight twelve-

hour shift with no breaks, 

meals, and irresponsible 

drivers who are 

determined to drive in 

conditions not conducive.  

Also, a shout out to my 

utility folks at LG& E and KU for quickly restoring power 

outages on our state.  Those folks work in icy and extremely 

cold temperatures to keep the rest of us warm!  Finally, 

thanks to ALL of you who brave the conditions to meet with 

property owners to determine property values, make offers, 

perform relocation, and property management duties.  We 

know even during the harsh weather conditions that we must 

carry on and be about the business of right of way. 
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Our Christmas Party was held at the Brown Hotel.  If you didn’t attend because you did not want to, 
let me just say this:  the Brown Hotel is one of the top hotels in our state, and there’s very few chap-
ters, if any at all, that only charge $20 for a night out with a fantastic dinner, cocktails, and party 
gifts.  Those who couldn’t make it this year, you were sorely missed, but to those that came:  WAS 
THAT A PARTY OR WHAT!!!  I think it one of the best we’ve had in a long time!  
 
Congratulations to Mr. Orie Dobson, SR/WA, for being recognized as our 2024 Right of Way 
Professional of the Year!  Orie has been an outstanding addition to our board, always has a willing-
ness to step up and step in to help out in any capacity, and is one of the most selfless people you will 
ever meet.  Orie, cheers to you my friend, and well done! 
 
Also, a quick shout out to Kari Stockdale and Amanda Murphy-Sanders, both of whom our chapter 
recognized at the dinner for their hard work this year on our board and bringing a much needed per-
spective on right of way related issues!  Finally, although not present, I’d like to thank our neweset 
member, Sarah Orange, for not only joining our chapter, but stepping into our board as Relocation 
Chair.  This is what makes it all worthwhile to me; people stepping up and filling much needed 
roles! 
 
Our next general gathering will be our annual Right of Way Symposium, which will be held on 
Thursday, March 13, 2025, back at Burhans Hall at the University of Louisville East Campus on 
Shelbyville Road at Hurstbourne Lane.  More details on the topics and speakers will be included 
with this newsletter, but please make plans to join us!  (If you work for the state and would like to 
attend, please reach out to me on how to properly register.) 
 
Your board directors and I are planning to attend the 2025 Region Five Spring Forum, which will be 
hosted by Illinois Chapter 12 in Naperville.  The location is Hotel Zachary (American Airlines Con-
ference Center), which is right across the street from Wrigley Field.  The Forum dates are March 21-
22, 2025.  Chapter 12 is also hosting IRWA Course 400, which is Principles of Real Estate Apprais-
al, which will be taught by  Smedmore Bernard, SR/WA, MAI on March 18 & 19.  Smed is an ex-
cellent instructor, so if you need this course, I highly recommend attending, if you’re interested!  
They are also hosting a Utilities Symposium on March 20, 2025.  Check out their chapter website for 
more details on all these events (www.irwachapter12.com) . 
 
I’d like to encourage you to become more involved with our 
chapter.  It’s an amazing opportunity to network, grow, and 
learn about our various industries.  Also, consider taking 
more training courses and obtaining one of the designa-
tions.  I assure you it will be helpful to advance your ca-
reers and prospects in this field, especially if you want to 
work in other states!  Reach out to me for more information 
on how I can help advance you to the next level. 
 
In closing, I’d like to thank our current board members for 
their willingness to serve and offer advisement on how to 
keep our chapter functioning and moving forward.  They 
are the backbone, and I’m honored to be the mouthpiece for 
this chapter.  Contact me if you need to discuss anything! 
 
—Mike Pennick 
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 By:  Mike Penick, SR/WA, Instructor and Chapter Education Chair 
 
A quick ode to the acquisition process: “I love the many mysteries that are contained within your deep-
est, darkest, and unknown territory!  Then you reveal your true self to me, and your mystery unravels to 
levels of ridiculousness!” 
 
There’s nothing worse than being handed a set of plans with a “Notice to Proceed” and then finding out 
that “SOMEONE” missed something.  This isn’t a blame game, but I’ll be vague as to whom this 
“SOMEONE” is.  It’s irrelevant, because the fact is ALL issues should have been identified well before 
the plans end up on my desk and I’m told to go forward and bless the world with my charm. 
 
Let’s briefly talk about parcel deed covenants.  A covenant is language on a deed that controls the use 
of the property.  These constraints usually run with the land; the only way this language can be modi-
fied, amended, or terminated is through the court system.  This language must be about preserving the 
land, surrounding, or the history without being discriminatory.  
 
Restrictive covenants used to be about keeping certain people from owning property. The Supreme 
Court has struck down all previously written covenants containing language about race, culture, reli-
gion, etc., calling it unconstitutional.  [(see Shelley vs. Kraemer, 334 U.S. 1 <1948>) Also reference the 
14th Amendment of the U.S. Constitution] 
 
The types of covenants are as follows: 
 

Restrictive: limits your usage of the land 
Architectural: dictates your design and standards to be implemented, such as an overlay. 
Lease:  You may be prohibited from leasing, or certain principles must be adhered to 
Obligatory:  your duties listed to the land. Example: you may be required to prune trees month-
ly. Or, partnerships may have specific responsibilities in land ownership. 

 
I worked on a local roadway project that widens it from two lanes to five: that’s a significant impact on 
connecting parcels.  One of the things I do before I contact property owners is I read the title report thor-
oughly. I read all deeds, mortgages, and lien documents attached to it.  Sure, this takes a lot of time to 
do, but it’s important to get an idea of the history of a parcel before negotiations begin. At first, no ma-
jor issues were discovered.  Then I read a deed that referenced the granting of this property as being 
“subject to the restrictions as outlined in” another deed book and page number.  Thus, I pulled that deed 
book and page, and saw it was titled “Conservation Easement”.  My breathing increased, my hair stood 
up, and my hands became fidgety.  As I read the language, this sentence immediately struck my nerve: 
 

“Now, therefore, the Grantor does hereby grant, give, and convey unto the Grantee, its succes-
sors and assigns, a CONSERVATION and SCENIC EASMENT, which prohibits the construction 
of buildings, structures, asphalt and concrete surfaces, and any fixtures that are that are unrelat-
ed to preserving the land as an open greenspace.” 
 

To make matters worse, this easement did not cover just one parcel; it shielded 18 more parcels!  It gets 
even better:  I find out that the holder (grantee) of this conservation easement is none other than LOUIS-
VILLE METRO GOVERNMENT!   This instantly put me in a pickle, and I’ll explain later on why this 
is such  
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The most common type of covenants today has 
to do with some sort of land or neighborhood 
preservation.  When you purchase a home in a 
subdivision, you may be limited on the type of 
drapes you can hang in your window, or you 
may be required to park your cars in your drive-
way.  Violations of these covenants can bring 
about liens, fines or court proceedings to the per-
petrators.  Many property owners are not aware 
of covenants unless it’s explained to them during 
the closing process, or if they take the time to 
read their deed. 
 
Among the many things that I work on for Metro 
Government, a major one is an environmental 
covenant.  Many times, we acquire properties 
that contain underground storage tanks, parcels with lead paint and asbestos, or some sort of 
spillage.  On one specific parcel, an elevator hydraulic lift was damaged and several hundred 
gallons of hydraulic fluid ran into the elevator shaft.  For my chemistry buffs, hydraulic fluid is 
extremely harmful because it contains high toxicity, corrosive control agents, thick viscosity, 
and little-to-no biodegradability.  The state required us to create an environmental covenant 
about how we will forever contain and manage this spill.  Another environmental covenant we 
had to create had to do with lead on the property, which also added to the unusual high read-
ings of arsenic in the soils.  This was because the parcel was a former police gun shooting 
range.  Yet another covenant had to do with archeological artifacts, and an agreement not to 
disturb the parcel for any reason.   
 
Now, back to my original discussion about the conservation easement on the 18 parcels I need 
to acquire right-of-way on. I still have to meet and negotiate with the property owners, but be-
cause of the deed language, my only option is the use of condemnation.  Yet, that creates 
ANOTHER dilemma for me. 
 
When a roadway project takes place, the government that controls the road also governs the 
use of eminent domain.  In this case, since the road is a Metro road, Metro also has the power 
to condemn.  So, what happens when Metro (as the covenant grantee) also has the responsibil-
ity to uphold the language in the conservation easement?  Metro cannot condemn and argue 
against itself.  So, what is the remedy? There are two solutions for this problem, yet both still 
involve condemnation.   
 
The first solution is Metro has to find another public agency or charity under IRS Code Section 
501(c) (3) that has conservation interests and can hold title to conservation easements. Groups  
such as River Fields, the Sierra Club, or the Trust for Public Lands qualify.  Metro approached 
these agencies, but all declined to become holders of this particular easement. Apparently, the 
easement scope was not restrictive enough to garner interests from these organizations.   
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The second solution is to get the Commonwealth to 
intervene on our project and implement eminent do-
main, since the state can condemn.  While reluctant 
and busy with their own projects, the state agreed to 
do so.  If the state refused, our only option was a “no-
build” on the road and cancel the project. With the 
state as the condemning agency at the helm, the pro-
ject and the legal system can both move forward.  
This is called a “friendly condemnation”; they’re not 
condemning because of issues with offers to pur-
chase; they’re condemning because of the restrictions 
placed on the property deeds. 
 
Always read the deed on the property, especially if 

you’re acquiring from a park, historic parcel, or some sort of scenic byway.  Check for more deeds, 
because the covenant may not be obvious on the individual parcel, and always ask property owners 
if they are aware of any restrictions.  Also, if covenants aren’t identified upfront in the design pro-
cess, assume there may be some sort of issue and follow-up.  Give me a call if you have any ques-
tions or need clarification about restrictive covenants, or if you need help in researching them.  The 
moral of this story: DO YOUR HOMEWORK before you approach parcel owners.   
 
CLASS is DISMISSED!---Mike P 
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Good Food, Good Time, Good Friends. 
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