
  

President Message November 2024 
 
Members, friends, and acquaintances, 
 

Hello to you!  I’m back in the role of Chapter 25 
President…again! (smile)…I wonder how many of you 
are tired of seeing my face?  LOL…In all seriousness, I 

am honored to serve our membership in this role.  Since 
I’ve done it twice before, I do not need to dust off the 
leadership manual and try to figure things out.  I know 
what this job entails, and I’m happy to do it so that our 

chapter continues to exist 

and move prosperously to 
the future.   
 
I need to recognize a few 
people.  Many thanks to the 
previous Chapter President, 
Mr. Chad Cutsinger, SR/WA, 
for his guidance and 

directional input during 2023-2024.  Next, I’m proud to 
say that we have a very strong presence on our current 
Board of Directors, probably the strongest board we’ve 
had in many years!  The support and help from fellow 

officers such as Vice President Orie Dobson, SR/WA, the 
hard work of our Treasurer, Mr. Jamey Cash, PE (his 
last name says it all), and the eagerness to assist from 
Secretary Calvin Andries…what more can a President 
ask for?  

 
(continued on page 2) 
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Lest I forget, our committee chairs are becoming more involved on a national level by 
attending online forums and webinars, thus bringing back some fruitful information 
to the directors. Our chapter is only as strong as our board members, and in my opin-
ion we now have a solid foundation in place for the future, at least the next few years 
anyway. 
 

We’ve also had two KYTC people join not only IRWA as members, but also our board, 
and that is amazing!  Amanda Murphy-Sanders (from KYTC-District Five) has joined as 
our Transportation Committee Chair, and Sarah Orange (From KYTC-District Two) has 

joined, and she will be part of the Relocation Committee. When you see both, please 
acknowledge and give them a warm “thank you” for stepping up to the mound and 
adding much needed value. To add to the “girl power”, Kari Kelsch Stockdale of Loch-
ner has joined our board as Membership Chair!  Kari, I’m grateful to you for stepping 

up and replacing our friend Ron Geveden who served in that chair for many years un-
til he left our world last year.  
 

 If you have the support of your company and want to join our board, let me know.  
The more, the merrier, the better! You can help us “enlarge the pie” by bringing some-
thing unique to the table.  Remember that Integrative Negotiations? When everyone 
brings something, the dynamics are effective, and the differences made in our indus-
try are impactful! 
  
One of the many things that I’m focusing on during my term is having a healthy and 
successful outlook for the chapter so that we may carry on and continue to exist.  I re-
cently found out that Connecticut Chapter 23 which was based in Hartford has dis-
solved as of July 1, 2024.  Any remaining members in that chapter will have to either 
go to New England Chapter 16, or New York Chapter 18.  From what I know, Chapter 
23 only had 2 people on their official Board of Directors, with one of the two people 

passing away earlier this year, and the other person had been using their chapter 
treasury to support his own personal endeavors as far as attending conferences and 

forums.  Obviously, that was a violation of their chapter bylaws, but when there’s no 
one on the board to enforce the rules, some people take advantage. The whole situa-
tion in Chapter 23 concerns me, because they hosted the 2014 IRWA-Con in Hartford! I 
cannot help but wonder what in the world happened? 
 

There are other chapters in our organization who have some people on their boards 
involved in four different roles.  That’s a concern; we need a nice variety of people in 

positions, so that it remains objective and useful to the members (not to mention po-
tential burnout!).  I looked at the officer rosters of all the chapters in IRWA; some 
chapters are thriving, while others are struggling.  Some chapters only have a Pres, 
VP, and International Directors. We need new people to bring a fresh perspective!  
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My point is I don’t want our chapter here in Kentucky to fold.  We were established in 
January 1959, so that’s 65 years of diligence, networking, and persistence to keep this 
torch lit.  At our highest membership in the early 2000s, we had over 157 total mem-
bers; today that number is now 64 (more or less), which is a 60% decline from our 

peak!  Our general meetings are smaller than they used to be, and we’ve had to get 
creative to bring something useful to the membership.  I think our biggest success has 
been the implementation of our chapter’s “Right of Way Day & Symposium”, which 
will be held every March for the foreseeable future.  Not only are they well attended, 
but the topics are outstanding!  If you haven’t, consider attending our ROW Day Sym-

posium, where we talk about several different disciplines in our industry.  Also, think 
about bringing a friend or a non-member.  We want people to be members, but you do 
not have to be a member to attend our seminars or luncheons. Just sign up!  

 
So, what can I leave you with?   
 

Know that I will do all that I can to support you and 
our industry.   

I have an “open door policy” for anyone who wants to 

talk to me about any concerns, issues, or circum-
stances they are facing in right of way, personally 
or professionally. 

I will always commit to doing the right thing, even if 
that is unpopular with others. 

It’s OK to disagree with me or others, but let’s have a 
conversation, not a confrontation. 

 

I look forward to serving you, the members and lifeblood of our chapter.  Thank you 
again for the trust and belief you have bestowed upon me.  Let’s make this a fantastic 
year in right-of-way. Hopefully, a few of you all will join me at the 2025 IRWA-Con in 
Virginia Beach on June 1!  
 
--Mike Penick, SR/WA 
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Negotiations 200(A):   

Are We at a Stalemate, Impasse, or Deadlock in an Acquisition? 

 

Every negotiator has encountered that one property owner to where the negotiation has stalled. Per-

haps the negotiation started off great; both parties were making progress towards an agreement, and 

then for some reason the negotiation ceased. The property owner may have stopped returning phone 

calls, or told you to call their attorney, or even become hostile towards you.   

 

In most cases, those of us who negotiate have a BATNA (Best Alternative to a Negotiated Agreement) 

if we hit a barrier roadblock; that means we have options to move forward in an acquisition.  Those 

who work for a government, utility, or municipality have eminent domain as one BATNA, while oth-

ers may have to revise their plans for the project to move forward, or a WATNA (worse case) is to 

terminate the project, which may do more harm than good for public purposes. Let’s look at the 

differences between these kinds of negotiation stoppages by identifying them, and then coming up 

with some solutions besides resorting to eminent domain. 

 

Are we at a Stalemate? A stalemate in negotiations occurs when one 

party has ceased all interactions with the other party. They will not re-

spond to voicemail messages, e-mail, text, letters, or any other forms of 

communication.  When this happens, the person who has stopped the 

discussions has implemented an “Avoidance” factor, which in conflict 

means the more one party persists, the more the other party RESISTS. 

That sort of behavior, while effective in the minds of the responsible 

party, is actually harmful and hurts their cause.   

 

How should we treat a stalemate? Before we implement our condemna-

tion BATNA, we need to find a way to get the other party to talk to us. A 

drive up to the parcel may be warranted (be safe in doing so!); maybe 

the property owner is ill or is dealing with a family issue. If no one is home, leave a business card on 

their door. Instead of postal certified mail, try a UPS/Fed Ex/DHL Letter Delivery Service. Also, we 

can talk to a neighbor and find out if the owner is OK. Giving the owner the benefit of the doubt can 

be helpful. We never want to make any assumptions until we know for certain we’re in a stalemate.  

The main thing is we need to show that we’ve made every attempt to get a response from the other 

party, which proves to a judge, jury, or arbitrator we’ve operated in good faith before resorting to 

eminent domain. 

 

Are we at an Impasse? An impasse in negotiations is when one 

party in the negotiation holds strongly to a particular belief and 

will not consider any other options. For example: let’s say a project 

plan shows a tree that must be removed. The property owner ob-

jects to that removal and refuses to continue negotiations until the 

tree is saved.  You have discussed that concern with the engineers 

and confirmed there is no way the tree can remain. We have 

offered options to the property owner, including but not limited to 

compensation, and the owner will not accept it.  When we have made every attempt to satisfy the 

owner, and the attempts are not successful, we are at an impasse. 

 

   

by Mike Penick, SR/WA, IRWA CLIMB Certified Instructor 
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How can we manage an impasse? Ultimately, we need to find out why the owner has taken such 

a hardline on an issue.  Sometimes, it may not be about the issue at all. We must get to the un-

derlying cause of the statements people make.  The negotiation technique is called 

“positioning”, which is where we have to find out why they’ve taken a certain position, and fo-

cus on what the driving interest is.  In the tree example, we must talk to the owner about the 

tree. Using courtesy and respect, we will have to ask probing questions to get to the heart of the 

matter. Is it a shade or privacy factor? Do the kids climb it? Are there unique birds that nest in 

it?  Was it planted in memory of someone? The more information we can discover, the more we 

can do to understand why it is so important to them, and if possible, address those concerns 

with a remedy. Maybe we can’t replant a full-grown tree, but perhaps we can have an arborist 

look at it and make suggestions.  We can add some mature landscaping to help with any privacy 

concerns. The more we know, the more potentially we can do to try to address their concerns.  

Empathy goes a long way in breaking a potential impasse.  However, it is prudent to remember 

that in some case there’s no solution to satisfy the landowner.  Only after we have made every 

good-faith effort to address the dispute should we then consider the condemnation BATNA. Re-

member, we’re trying to show a potential court that we’ve done all that we can to resolve the 

impasse. 

 

Are we at a Deadlock? A deadlock is when nei-

ther side is willing to work together, compro-

mise, or find common ground to a situation. 

Some of the sources of deadlocks are stubborn-

ness, ego, irrationality, and competitive nature. 

Do you know someone who argues in every con-

versation? If you say “the sky is blue”, they re-

spond “the sky isn’t blue”.  

 

Have you ever read the story of “The Zax” by Dr. Seuss? There were two Zaxes, one traveling 

north, and the other traveling south.  They end up meeting each other, and neither would budge 

or move out of the way to allow the other to continue walking. They both stood still, and as they 

did the world around them changed; the four seasons happened, the days and nights passed, 

and large cities grew around them.  All because neither one of them were willing to take one 

step east or west to allow the other to pass.  This is a deadlock; it is often a “lose-lose” negotia-

tion tactic that only satisfies self.  

 

How do we best manage a deadlock? First, set aside any pride you have and realize that you do 

not need to win the negotiation. The goal is to reach an agreement, not to win a competition. 

The other side that is being overly difficult or unreasonable may be struggling internally with 

issues we are unfamiliar with.  Then, recognize that many individuals may be so absorbed with 

themselves that they don’t care about the other person’s attempts to build a bridge.  Stay hum-

ble, focus on the negotiation task, and address the stuff that we know we can do.  If you’ve 

made every attempt to accommodate and the other person is still being unreasonable, then it’s 

time to consider other BATNA options.   

 

When you can identify the trigger of any stalled negotiation, it is easier to know what the next 

steps towards a resolution will be. In our right of way industry, it is hard enough to approach 

someone and ask that they give up a piece of their dream for a project they may not want or di-

rectly benefit from.  Placing yourselves in their shoes and seeing the world from their perspec-

tive will help you to negotiate wisely and helpfully.  Try building a rapport, find common 

ground, and agree with the truth.     

 

(Sources:  Getting Past No (William Ury), Program on Negotiation (articles, Harvard Business 

School)) 
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August General Meeting 2024 
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FALL FORUM Pittsburgh 2024 
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ACEC Conference 
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NEPA On Trial: Seven County Infrastructure Coalition v. Eagle 
County, CO 
 

Just over a year after we received the Sackett decision, which altered how 
we view Clean Water Act enforcement, environmental law is once again up 
for debate at the Supreme Court. Seven County Infrastructure Coalition 
(SCIC) v. Eagle County, Colorado tackles arguments about the reach of 

NEPA enforcement. The SCIC was formed to advance infrastructure projects 
across seven counties in Utah. This case arose from SCIC’s efforts to promote 
a transportation and utility infrastructure project that Eagle County con-
tends could negatively impact the environment, raising concerns central to 
NEPA’s requirements for thorough environmental review before major feder-

al actions. Specifically, they proposed building a rail network to carry crude 
oil and other products from Utah to refineries and distribution centers along 

the Gulf. 
 
At the heart of the legal arguments is the scope of NEPA compliance. The 

SCIC asserts that it has met all necessary environmental assessments, while 
Eagle County emphasizes the importance of “downstream” impacts and ar-
gues that the study was not sufficient. They contend it should have consid-
ered increased rail traffic, heightened oil drilling due to improved distribu-
tion methods, and impacts to areas where refining will occur. This conflict 

highlights a broader tension between regional interests, which advocate for 
economic growth through infrastructure improvements, and local concerns 
focused on environmental preservation and community welfare. 
The outcomes of this case could have wide-ranging implications. A ruling 

could clarify NEPA guidelines regarding the scope of potential impacts. If the 
case is ruled in favor of Eagle County, future NEPA studies will likely take 
longer, necessitating more considerations in development, which will have 
trickle-down effects in the ROW sector due to increased wait times for NEPA 
review. 
 
 
This case has officially been placed on the SCOTUS docket, with oral argu-
ments set for December 10, 2024. Regardless of the outcome, it will undoubt-
edly alter the way we approach NEPA review and the scope of potential pro-
ject impacts. 
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